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1. Introduction
A major problem has been identified with the Resource Management (National Environmental Standards for
Freshwater) Regulations 2020 as it relates to the minerals and aggregate sector (and earthworks generally).
A number of companies and industry organisations representing a range of mineral and aggregate extractive
activities have approached the government outlining their concerns.
The regulations were consulted on last year and they came into force just prior to the election on 3 September
2020. The industry was largely taken by surprise as the outcome was not one which was considered as part of
the consultation and nor was it foreshadowed in the May 2020 Cabinet paper.
This paper sets out the problem, discusses the issues and recommends that the activity status for earthworks
be changed from ‘prohibited’ to ‘discretionary’.

2. The problem
New Zealand’s natural wetlands have been greatly reduced since pre-European times and the government has
expressed a policy objective to prevent the remaining wetlands from further degradation. We support the
government’s desire to protect and preserve wetlands. However, this needs to be done without prohibiting
extensions to existing mining and quarrying operations and/or the ability for future mines and quarries to be
considered on their merits.
Under the regulations, “mineral and aggregate extraction” activity, along with earthworks generally (Reg 53),
will be prohibited on land deemed to be natural wetlands.
The definition of natural wetlands itself has created uncertainty due to its breadth - unintentionally capturing
many small patches of wet grass and wetland areas dotted throughout New Zealand.
All wetlands are treated the same under the regulation. In reality, wetlands can vary from a damp patch of
grass to a wet area with common indigenous vegetation right through to a lake and its margins supporting
significant flora and fauna, and so have a range of ecological values and sizes. Wetlands are present in a wide
range of varying landscapes.
The ‘prohibited’ activity status under the RMA means there will be no opportunity to assess the merits of
proposed mining and quarrying projects relative to the conservation/environmental value of the land where it
is to occur. And no opportunity to consider offsets or compensation for disturbance to wetlands.
Areas impacted include expansion at the Stockton coal mine (within existing licences and permits) and on the
West Coast generally, potentially the Waihi and Macraes gold mines, ongoing operation of major existing

quarries in the Auckland region and the development of new mines and quarries in many other areas of New
Zealand including alluvial gold and pounamu.

Implications for the extractive sector and New Zealand if the regulation remains in its
current form
The consequences of such a disruption to the extractive sector would be significant for New Zealand. The
sector directly provides well-paid jobs to 4400 people across the country and thousands more indirectly; it
contributes to economic development in regional New Zealand and earns valuable export receipts at a time
when other export earners such as tourism have been severely affected by Covid-19. It provides products that
are essential for industrial supply chains in a number of other industries including aggregate and sand to
provide infrastructure, and housing and products for the agriculture sector.
Unchanged, the new wetland regulations will mean New Zealand will need to, over time, import aggregates
(shiploads of rock), limestone, more coal than at present, while foregoing export receipts from gold, silver,
coking coal and iron sands, foregoing opportunities to mine for new minerals, including for the net zero carbon
economy, and potentially closing the Glenbrook steel mill and Golden Bay Cement. The minerals sector has an
important contribution to make in the post Covid-19 economic recovery. Aggregates are an essential part of
the shovel-ready infrastructure projects announced by the government.

Evidence to date of the impacts of the regulation
It is not just industry which is concerned about this regulation. Already the seriousness of the issue has been
reinforced by a number of third-party decision makers in relation to resource consent applications. We outline
some of these here and are happy to provide more detail:
•

Deepdell mining project
OceanaGold has recently been granted resource consent to develop the Deepdell North Stage III project at
the Macraes gold mine in East Otago. Had Reg 53 been in force when the company lodged its application,
the disturbance of “natural wetlands” would have been a prohibited activity. In their ruling the hearing
commissioners said, “We believe that regulation such as this leading to a prohibited activity rule has no
place in a National Policy Statement”. The wetlands in question are shown in appendix 1.

•

Flat Top Quarry
Auckland Council had to return Flat Top quarry’s extension application in September 2020 because
ecologists’ advice was that a small wet area in the middle of the land was deemed to be a wetland under
the new regulation making it a ‘prohibited’ activity. Photos of the land in question are provided in
appendix 1.

•

EnviroWaste Fill Site
An Auckland cleanfill/managed fill site that has been operating since 2005 is due to reach capacity in 2021.
A proposed expansion will require removal of approximately 100 metres of stream/wetland that has
already been impacted by historical site works and stream diversions and infilling. (This is not a pristine
environment.) Application was made for a non-complying activity. It was proposed to provide offset
restoration at another ‘like for like’ wetland in the Auckland region. Approximately five times the wetland
area would have been restored to provide ‘no net-loss’ of ecological function and values. The new NES
Freshwater now makes the wetland removal a prohibited activity. A photo of the wetland to be replaced
is provided in appendix 1.
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The Process Leading to the Regulation
The government commenced consultation on this issue with the release of a discussion document and a
proposed NPS and NES in September 2019. Under the consultation draft of the NES, earthworks activities in
wetlands and their margins were to have discretionary or non-complying status (unless they were expressly for
drainage where they were to be prohibited).
In the final document (which was released on 3 August 2020 for promulgation on 3 September 2020), the
definition of natural wetlands was amended and the activity status for all earthworks was changed to
‘prohibited’.
At some point between the release of the proposed and final NES, and post Environment Minister David
Parker’s Cabinet paper, there appears to have been a change to the NES provisions with no consultation with
those who are materially affected by it. Information released by the government under the OIA suggests that
these changes occurred without adequate evaluation or consultation.
If this change had been properly evaluated and put to the industry for comment, then the unintended
consequence set out in this paper would have become apparent.
In the interim period the Independent Advisory Panel report supported the proposed draft and, importantly,
said they oppose the use of prohibited activity status.
An exposure draft of the documents was produced but this was not provided to the extractive sector when
this was made available for final comment. An evaluation report, produced by consultants, did not include any
specific reasons for widening the scope of prohibited activities.

The Regulatory Impact Analysis
The Regulatory Impact Analysis (RIA) included a cost-benefit analysis of how the proposals would impact on
extraction activities. It would seem this analysis led to decisions to change the activity status to ‘prohibited.’
But the cost-benefit was inadequate for the following reasons:
•

The appropriateness of the data set of locations and sizes of wetlands used in the analysis has been
questioned as the definition of wetlands used may not have corresponded with the RMA definition.

•

It relied on an overseas study of the value of ecosystem services provided by wetlands. There was no
evaluation of whether that valuation was appropriate to all wetlands within the RMA definition.

•

It used as a value of minerals a figure of around $600m based only on existing mining permits for coal
reserves that would be affected by the proposals. Not only did this overlook those reserves not
currently subject to a mining permit, it also ignored all other minerals i.e. gold, aggregate, iron sands
etc. Data provided by OceanaGold showed that the proposals would prevent access to around $1
billion of gold at Macraes alone yet this was not incorporated in the analysis. If the true value of what
is at stake in terms of the value of the mineral resource had been incorporated, the cost-benefit
analysis would have delivered a much different result.

The RIA also understated the area of land affected by the regulation. It estimated this to be only 3% of the
total area of natural wetland but this estimate included only land under coal mining permits. Also, most
importantly, the way mine and quarry developments are configured on available land parcels means small
areas of wetland can disrupt much larger areas of development. Wetland areas are dotted in their millions
around the landscape; a single wet area (which would meet the definition of a natural wetland) could
sterilise 150 million tonnes of aggregate resource, as is the case at Drury Quarry, for example.
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3. Discussion of the issues
The definition of natural wetlands
There is merit in clarifying the definition of a natural wetland (including, perhaps, a clarification of “improved
pasture”) to remove ambiguity and reduce the uncertainty. There may also be scope for reducing uncertainty
by amending the published implementation guidelines, though this is not a statutory instrument.
However, changing the definition is only part of the solution needed. The issue of sterilising current and future
mining on non-urban land must be addressed. These projects should be able to be assessed on their merits;
and by applying the effects management hierarchy which would enable a net overall improvement in wetland
values through offsetting and compensation etc.
The effects management hierarchy which enables offsetting and compensation to occur is an important part of
the resource management regime. In appendix 2 we have provided case studies showing how offsetting and
compensation for natural wetlands in the minerals and aggregate sector can work well.
Mineral and aggregate extraction projects need to be considered case-by-case with access to the effects
management hierarchy allowed if rational and efficient development is to occur.

Why prohibited activity status sterilises minerals and aggregates extraction
Under the current regulation, the prohibited activity status means extractive sector earthworks are restricted
to those areas that don’t meet the definition of natural wetland. Such an approach might work for economic
activities that are not constrained in terms of where they are carried out, but they do not work for the
extractive sector due to characteristics that are unique to it.
Economic mineral deposits are locationally constrained. Extraction can only happen where the minerals are
physically located and where the industry is able to access them cost-effectively. This applies to all minerals
including aggregate, which is particularly pertinent given the expense of transporting aggregate to where they
are to be used.
Mining and quarrying are typically the highest-value use of commercial land-based activities and where the
value of the wetlands is not high, a mechanism should be available for weighing up proposals.
Because of their scarcity and the cost of extraction, mining and quarrying activities have a relatively small
footprint across the country. It is also important to note they are a temporary use of land, with the land either
returned to its pre-mining state, or used for other commercial or community activities once rehabilitation is
completed.
Flexibility mechanisms are needed for mineral and aggregate extraction. The effects management hierarchy
works well in relation to wetlands. Offsetting and compensation are able to ensure that allowing extraction
activity is able to provide a net positive to the environment, over time.
Not all wetlands are pristine and of high value. A case-by-case approach that enables a consideration of the
value of a wetland when assessing proposed industrial activity with adverse effects on them is needed.

4

4. The Solution
As argued in the previous discussion, the prohibited activity status will act to sterilise mining and quarrying
activities in relation to natural wetlands. By changing the activity status for earthworks to ‘discretionary’,
applications can be considered on a case-by-case basis and the effects management hierarchy can be applied
to produce the best possible outcome for New Zealand.
A discretionary activity status would require resource consents to be applied for, and this sets a high bar for
applicants who would have to show they are able to avoid, remedy, mitigate, and/or offset and/or
compensate adequately for the environmental effects of earthworks on natural wetlands. New Zealand’s
highest value wetland areas would not be put at risk under these safeguards because in practice no proposed
offsetting or compensation would be adequate to meet the purpose of the RMA.
As part of the proposed solution there will also need to be minor amendments to the National Policy
Statement for Freshwater Management to align it with the NES - Freshwater.
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Appendix 1 – Examples of Wetlands
1. Wetlands at Deepdell

2. Wetlands at Flat Top

3. EnviroWaste - 100 metres of wetland that was to be replaced
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Appendix 2 - Examples of offsetting for impacts on natural
wetlands from Bathurst Resources
1. Canterbury Coal Mine - Tara Gully wetland
The Upper Tara Stream Wetland was considered by Bathurst’s consultant ecologist to be ecologically
significant under the ecological criteria for determining ecological significance in Appendix 3 of the Canterbury
Regional Policy Statement. It was significant because it meets the criteria for representativeness (criterion 1)
and rarity/distinctiveness (criterion 3). This wetland is also likely to qualify as a natural wetland as per the
definitions in the NPS-FW.
Bathurst applied for resource consent to remove approximately 540m2 of the Tara Stream wetland (total area
approximately 1.4ha or 14,000m2) to create a sediment retention pond. The activity was deemed a noncomplying activity in the ECan land and water plan and was inconsistent with policies in the council’s Regional
Policy Statement. The company proffered a biodiversity offset package that provided an overall net positive
effect for wetlands in the wider Waianiwaniwa catchment by committing to undertake crack willow control,
other weed control, and restoration planting over an area of 2900m2 of the Bush Gully wetland complex . This
wetland system is also habitat for the endangered Canterbury Mudfish / Kōwaro. Crack willow is a threat to
wetlands in general and only a small area of crack willow was present in the Bush Gully wetland system. It is
also harmful to mudfish habitat as the root system clogs the small waterways and removes habitat.
In determining the extent of effects and the benefits of the offset package, the Council was able to approve
the resource consent application with appropriate conditions.

2. Escarpment Mine
The Escarpment Mine footprint lies on the Denniston Plateau (c.16km northeast of Westport). The area is
conservation land administered by the Department of Conservation. The majority of the Denniston Plateau has
been determined to be a significant wetland in the West Coast Regional Council land and water plan. This
assessment was based on a desktop exercise undertaken by external parties (predominantly DOC). The
majority of the area meets the NPS-FW criteria as a natural inland wetland.
The resource consenting process for the Escarpment Mine (2011) considered the non-complying status of
activities in schedule 2 wetlands, but on the weight of the mitigation, financial benefits of the project and the
offsets, decision-makers determined that an approval was appropriate.
One of the main measures used to remedy the extent of effects on wetlands is vegetation direct transfer
(VDT). Vegetation including wetlands (pakihi) are picked up and translocated to another location, normally
within the mine site, to an area that has been completed. There was also a significant offsets and
compensation package proffered for effects on biodiversity values that could not be avoided, remedied or
mitigated. This package predominantly involved weed and pest control over the remainder of the Denniston
Plateau, and the nearby Heaphy Valley (compensation). Recent monitoring and reports are showing a positive
outcome for the work being undertaken in the Heaphy Valley.
The mitigation package including VDT, and the compensation and offsets package along with all of the other
conditions of consent enabled both the Minister of Conservation and the Environment Court to approve over
100ha of mining on the Denniston Plateau within an area designated as a significant wetland.
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3. Cypress Mine VDT
The resource consents for the Cypress Mine, which is part of the Stockton Mine, considered the potential
adverse effects on the red tussock wetland within the Cypress Valley. Consents were granted on the basis that
this wetland could be moved and stored and then returned on completion of mining. To date the majority of
the red tussock wetland has been moved to a temporary storage area. Monitoring over the last approximately
10 years has shown that this technique is effective and provides proof that with careful management these
habitats can be relocated.

Photos of Vegetation Direct Transfer (VDT) tussock
The temporary tussock storage pad (Cypress) another VDT site on Stockton

Another VDT site on Stockton
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Photos showing what red tussock wetland looks like during stripping, and the temporary storage pad. Tussock is
still stored on the temporary site as Bathurst has not yet created a final landform to where it can be returned.
However, monitoring shows the tussock (and wetland) in the storage pad remains healthy.

Cypress tussock stripping in progress

McCabes tussock pad from drone footage

Tussock storage pad

9

